






































Superintendent of the Park, Mr. Lewanski directed many people to the Trail as access into
the Park — it was an alternate way to hike to the McHugh Peak area.

On cross-examination, Mr. Lewanski described the Trail as about 1.7 miles in
length. He does not recall a gate being at the juncture of Steamboat Drive and the Trail
when he first started using it. Mr. Lewanski believes he was always aware that the Stewarts
homesteaded on the Trail, and he recalled seeing Mrs. Stewart’s poppies. He estimated that
he used the Trail in his personal capacity about one to two times per week, and as a ranger
about three times per month. Mr. Lewanski would see other people using the Trail, but did
not know who they were. He recalled steady users of the road, and he would sometimes
talk with people and learn they lived in the area. At times, Mr. Lewanksi saw evidence that
others used the road, such as footprints, dog tracks, and bike tracks — he could not say who
made those tracks.

At one point, Mr. Lewanski had contact with an unidentified landowner. He was
walking out on the Trail from Steamboat Drive and the person was also walking out; this
was probably during the 1990s. The person did not give a name; he just said he was a
landowner. The conversation was casual and short, and at the time, Mr. Lewanski had a
park ranger uniform on. There was not a discussion of permission, but there was no
indication that the landowner was opposed to his use.

Mr. Lewanski recalls that the red gate went up around 1997; he does not have vivid
memories of that, but thinks the gate was steel-barred and constructed from a pivot point

on the side of the trail such that the gate could connect with a post on the other side of the
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Trail in a loop fashion, accessing the Trail via the switchbacks about % of a mile down the
Trail,*!

From about 2010 to 2013, when Ms. Basinger left Alaska, the Happy Hikers
scheduled hikes on the Trail at least 20 times per year. The hikes included “the loop™ hike
described above as well.

When using the Trail, Ms. Basinger recalls encountering other people about 50% of
the time. She described the Trail as “very well-used” — in the summer, she could see the
packed-down trail, and in the winter, there were footprints, ski and snowshoe tracks, and
dog tracks. Ms. Basinger never tried to disguise her use of the Trail, and she implied that,
in any event, it would have been difficult to hide a group of hikers.

On direct examination, Ms. Basinger testified that, throughout her years of using the
Trail, she did not know it was on private land. On cross-examination, Ms. Basinger
reviewed Exhibit 1041, 55 Ways to the Wilderness (the book used by the Happy Hikers to
select hikes); and considered the language: “Hikers are welcome if they respect private
property ....”" After considering the language, Ms. Basinger explained that she believed the
Trail was public, and she understood that private land needed to be respected. She thinks

the Happy Hikers felt the same way.> Ms. Basinger doesn’t recall ever talking to a

e On cross-examination, Ms. Basinger described the route the group would take:

they would go up a steep path outside of the red gate to the airstrip, or tabletop, above the
Trail, hike from there, and then drop down to the Trail via the switchback about % of a
mile along the Trail. This loop thus involved the group using part of the Trail, but not all
of it.
2 On cross-examination, there were many questions on this topic. Eventually, Ms.

Basinger’s position on the language crystalized, at least for the court, as follows: (1) she
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easement to reach the red gate; however, when the barbed wire and other reinforcements
of the gate went up, Ms. Phelps started using a different trail from her home to access the
Trail.

Prior to 2012, Ms. Phelps never spoke with anyone claiming to be a landowner, and
she has never asked anyone for permission to use the Trail. More recently, there have been
two occasions where somebody called the police to have her removed from the Trail. The
first time, she communicated to an officer that the Trail was public and she would continue
to use it; she then declined to leave the Trail. The second time, Ms. Phelps was with Ms.
Rhoades. They waited for the police to arrive, and Ms. Rhoades spoke to the officers.

John Riley. Mr. Riley moved to Anchorage in the fall of 1984. He first learned about
the Trail when he looked at purchasing a home on Italy Circle. Mr. Riley loved the home’s
natural setting and, in 1985, purchased it. The house is located about a quarter or half mile
from the red gate.

By way of educational background, Mr. Riley has a bachelor’s and master’s in
Zoology, as well as a degree in Physician Assistants Study. After receiving his Master’s in
1982, he moved to Alaska. Mr. Riley has worked in the health field for many years,
including working at the Anchorage Neighborhood Health Center as a Physician’s
Assistant.

Mr. Riley estimated that he used the Trail a couple of time each week on average
from 1985 to 2012. He skied, skijored, snowshoed, biked, walked, viewed wildlife, berry

picked, and took photographs on the Trail. Typically, Mr. Riley would use the Trail more
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in the winter than the summer, but even in summer months, he would be on the Trail about
once a week.

When using the Trail, Mr. Riley would see other people using it, too. The longer he
lived in the area, the more users he saw on the Trail. It was not uncommon for Mr. Riley
to see up to a dozen people on the Trail at times. He would observe evidence of use too,
including ski tracks (Mr. Riley testified it was rare that he would be the first person to ski
on fresh snow on the Trail), snowshoe tracks, and evidence of dogs. Mr. Riley testified that
there were people in the neighborhood who regularly snowshoed on the Trail. By the early
1990s, “everyone” in the neighborhood had children, so families would hike on the Trail.

Once, around 10-15 years ago, Mr. Riley saw Craig Medred cutting alders about
halfway up the Trail.** Over the years, he has seen evidence of vegetation having been cut
back to allow people to pass. He recalled that, in about 1996, the Stewarts hired someone
to trim alders on the Trail.

For the first two decades of his use, Mr. Riley would drive to Steamboat Drive or
take a utility easement from his home to the red gate. He did not know who controlled the
red gate, though he occasionally saw Mrs. Stewart using the road (i.e., the Trail) to get to
her property. Mr. Riley roughly recalls a post on the red gate prohibiting motorized traffic,
but Mr. Riley always perceived the Trail as public. After 2012 (when the Pughs purchased

their property), Mr. Riley started accessing the Trail from the end of Switzerland.

Ga Mr. Riley saw Mr. Medred recreating at other times and at other locations,

including off the Trail.
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figured out it was easier to access the Trail from Finland. She accessed the Trail from
Finland for many years.®

Originally the Trail was thick with alders, but eventually it was widened and became
easier to use. Ms. Judd believes that signage went in once the Pughs bought the property.
In 2016, she signed a permission form with Mr. Pugh.

Ms. Judd estimates that the Trail is about 2.5 miles long. She does not consider the
first or second switchback to be part of the Trail, and she thinks the terminus is located
where the poppies grow. Ms. Judd’s use of the Trail has always been overt and direct.

Once, Ms. Judd was hiking on the Trail and met Mrs. Stewart driving out. They
talked about the beautiful valley, and Mrs. Stewart asked her to put water from her bottle
on the poppies when she passed by them. Ms. Judd interpreted the exchange as a “friendly
conversation” and not as Ms. Stewart giving her permission to use the Trail.

Apart from her interactions with Ms. Stewart and Mr. Pugh, Ms. Judd never met
any other landowners.

Dianne Holmes. Ms. Holmes moved to Alaska in 1959 and has lived on Mesa Place
since 1976. She received a degree in anthropology from University of Alaska Anchorage

in 1975 and subsequently received a degree as a radiological technician in 1963.

63 At some point, the Finland access became more difficult to access. Ms. Judd then

began using another access point from Switzerland that meets the Trail. Ms. Judd does
not recall when Finland became more difficult to access the Trail or when the additional
trail from Switzerland leading to the Trail was put in.
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Prior to the Pughs’ purchase of their property, Ms. Leykom never sought or was
given permission from a landowner to use the Trail. In her words, “[m]y sense was the
neighborhood just used that trail ... I just didn’t give the land ownership any thought. We
just used it. It was part of our neighborhood.” Ms. Leykom would see neighbors on the
Trail; rarely, she would see people other than the neighbors on the Trail.

Roger Marks. Mr. Marks used the Trail about four or five times a year from 2000
until 2015. He used it year-round for hiking. Mr. Marks never asked a landowner for
permission, although he understood that Mrs. Stewart did not care if people used the Trail.

Dan Rogers. Mr. Rogers has lived on Tree Top Circle for roughly eight years. He
has a Bachelor of Science in physics and master’s in electrical engineering from the
University of Alaska Fairbanks. His family homesteaded near the location of the Trail and
built their house in the mid-1970s.5¢

Mr. Rogers believed he had permission to use the road to reach his family’s
homestead, and that certain access points to the Trail, such as Steamboat Drive, were put

in to provide the landowners on the Trail adjacent access. Mr. Rogers testified that there

was an implied understanding that everybody used the Trail with permission. His

understanding of the Trail was that hikers were welcome as long as they respected private

66 Mr. Rogers’s family’s property was just north of the Pughs’ property. At times

when Mr. Rogers referred to the Trail during his testimony, the court understood him to
sometimes be referring to the longer, historical homestead road, of which the Trail is a
part. Other times, such as when Mr. Rogers was describing recreational use on specific
parts of the Trail, it was clear that he was referring to parts of the Trail that traversed the
Schoff and Miller tracts.
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6. The public’s use of the Trail between 1986 and 2012 was continuous, open, and
notorious for at least 10 years

Mattanaw takes the position that the testified use by witnesses is insufficient to
establish enough users for a given 10-year period. Specifically, he argues that while there
are some extended periods of usage from 1975 to 2015, the periods never accumulate to
continuous, open, and notorious use for 10 years when spread over time. The court
disagrees.

As explained above, there is ample evidence that the general public continuously
used the Trail from 1986 to 2012, with an increase in usage over time, in an open and
notorious manner. There is no evidence that the public’s use of the Trail ceased for an
extensive period of time. Some short gaps in an individual’s continuous use is insufficient
to show that the public abandoned its claim.

In sum, Plaintiff’s case is not deficient, and Plaintiff has proven all the elements
necessary to establish a public prescriptive easement by clear and convincing evidence.

K Conclusion

For the foregoing reasons, Plaintiff is entitled to a declaratory judgment that a public
prescriptive easement exists across Defendants’ properties.

IT IS SO ORDERED.

DATED at Anchorage, Alaska this 1 September 2022.

/0 Gty

Dani Crosby
Superior Court Judge
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